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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA
BRET MICHAELS, Case No., CV 98-0583 DDP (CWx)
ORDER GRANTING MOTION TO ENFORCE

SETTLEMENT AGREEMENT AND TO ENTER
JUDGMENT

Plaintiff,
V.

INTERNET ENTERTAINMENT [Motion filed on 7/24/01]
GROUP, INC., a Delaware
corporation; TOM LEYKIS, an

individual,

Defendants.

This matter comes before the Court on a motion to enforce a
settlement agreement and to enter judgment filed by plaintiff Bret
Michaels (“Michaels”) and intervenor Pamela Anderson Lee (“Lee”).
After reviewing and considering the materials submitted by the

parties, and hearing oral argument, the Court adopts the following

Order.

Docketed

Copies / NTC Sent
I. Introduction JS-5/ JS 6

— J5-2 c?
The parties to this matt%ﬁéﬁy ere into a settlement agreement

(the “Settlement Agreement”) effective February 13, 2001. The
terms of the Settlement Agreement included entry of a $4 Milliocn
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Judgment, to be paid jointly and severally by the defendants, with
a provision for forgiveness of a portion of that debt if the
defendants made timely payments pursuant to a specified schedule.
That schedule provided for payments of $600,000 ($300,000 each to
Michaels and Lee) on or before March 30, 3001.

The Settlement Agreement provides:

The Parties will prepare and execute . . . concurrently

with the execution of this Agreement . . . [a] Stipulated

Judgment and Permanent Injunction (“Stipulated

Judgment”), to be entered only in the event that the

Defendants fail to timely make the initial $300,000

payments . . .. The Stipulated Judgment is in the amount

of Four Million [D]ollars ($4,000,000.00) in favor of

Michaels and Lee [and] against the Defendants. A copy of

the Stipulated Judgment is attached hereto as Exhibit

\\B” ’. ..

(Mot., Ex. A, 1 2-2(a).)¢?

To date, the defendants have paid Michaels a total of
$213,800, and have paid Lee a total of $200,000. Because the
defendants failed to make the reguired $600,000 in payments by
March 30, 2001, Michaels and Lee now move for an order enforcing
the Settlement Agreement and entering judgment in this matter.

The defendants oppose this motion. They contend only that the
parties modified or effected a novation of the Settlement

Agreement, and therefore the original terms of the Settlement

Agreement are no longer enforceable against them. Specifically,

! The copy of the Stipulated Judgment submitted to the Court
does not appear to have been signed by defendant Seth Warshavsky
(individually or on behalf of defendants Internet Entertainment
Group, Inc. and IEG, LLC), or on behalf of defendants Louis Swortz
and Jose Revilla (“Revilla”). (Mot., Ex. B.) However, the
Settlement Agreement, which was fully executed by all parties,
requires that the parties execute the Stipulated Judgment, and
includes the material terms of the Stipulated Judgment. Thus, if
some of the defendants failed to sign the Stipulated Judgment, such
failure merely reflects a breach of the Settlement Agreement.

2




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the defendants argue that Michaels and Lee agreed that defendant
Four Star Financial Services, LLC (“Four Star”) would make payments
as funds became available to it, and that Michaels and Lee have
accepted payments in amounts and at times that diverge from the
terms of the Settlement Agreement. As a result, the defendants
argue that the terms of the Settlement Agreement have been
modified, and therefore it no longer represents the operative
agreement of the parties. The defendants urge the Court to give
them an opportunity to cure the shortfall in their $6060,000
obligation before entering the Stipulated Judgment and Permanent

Injunction.

IT. Discussion

A novation is “the substitution of a new obligation [for an]
old obligation.” Cal. Civ. Code § 1531. The defendants’ argument
that the Settlement Agreement is unenforceable because the parties
have effected a novation fails for several reasons.

First, the defendants contend that subsequent oral agreements
modifying the payment schedule effected a novaticn; however, the
Settlement Agreement expressly precludes oral modifications.

(Mot., Ex. A, § 12(a) ("No additional supplemenation, modification,
waiver, or termination of this Agreement shall be binding unless

executed in writing by all Parties [a]ffected by such

supplementation, modification, waiver, or termination or by those
Parties participating in, or bound by, the terms of such
supplementation, modification, waiver, or termination.” (emphasis
added)).) As a result, a subsequent oral agreement cannot serve to

modify the Settlement Agreement. See Marani v. Jackson, 183 Cal.
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App. 3d 695, 704 (1986) (“A contract in writing may be subsequently
modified by an oral agreement only if (i) the written contract does
not contain an express provigion requiring that modification be in
writing” (internal quotations and citation omitted)).

Second, there is no indication that the parties intended to
extinguish the Settlement Agreement and replace it with a new

agreement. See Hunt v. Smyth, 25 Cal. App. 3d 807, 818 (1972) (To

Create a novaticn, “[tlhe intention of the parties to extinguish
the prior obligation and to substitute a new agreement in its place
must clearly appear.” (internal quotations and citation omitted)).
Rather, the evidence before the Court indicates that Michaels and
Lee did not intend to effect a novation through their post-
Settlement Agreement discussions or actions. (See Reply, Ex. C
(“As we discussed, receipt of any money does not waive any of

Plaintiffs’ rights under the Parties([’] February 13, 2001

agreement.”).)
Third, the defendants submit no evidence of consideration for
the alleged novation. A novation is a new contract, and is subject

to the general rules governing contracts (Cal. Civ. Code § 1532);

therefore, a novation requires consideration (Wells Fargo Bank v.

Bank of Am., 32 Cal. App. 4th 424, 438 (1995)).

Fourth, the alleged novation lacks the required certainty of
material terms necessary for the formation of an enforceable
contract. The “changed” payment terms are not sufficiently
definite to create a contractual obligation, and therefore cannot
be considered to be a novation.
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